
Rep~v Comments of Joint Cable Commenters

claims of confidentiality could be addressed by an appropriate non-disclosure agreement, or, in

the context of access litigation before the Commission. a protective order.

In any case, absent actuaL verifiable utility plant occupancy data, utility

representations are meaningless. Thus, the burden must be on the utilities to prove that their

access denial was reasonable
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m. THE SECflON 224 AMENDMENTS AND COMMISSION RULES APPLY TO
CURRENT RELATIONSHIPS AND ARRANGEMENTS BETWEEN POLE OWNERS
AND ATTACHING PARTIES

Utility offers to "negotiate" all such concerns are simply incredible. Pole

attachment agreements are paradigmatic adhesion contracts. First Report & Order in CC Docket

No. 78-144.68 F.C.C.2d 1585 (1978); Wytheville TeleCable Dev Co. v. Appalachian Power<~o,

PA-79-007, 48 R.R.2d 684 (1980); Gu(f'itream Cablevision of Pinella'i Co.. Inc v. Florida Power

Corp., PA-84-00l6, Mimeo No. 35810 ~ 4 (May 17.. 1985); Capital Cities Cable, Inc. v

Southwestern Pub. Servo Co.. PA-85-0005, Mimeo 6957. ~~ 2-3 (Sept. 13, 1985). Throughout

the initial comments the utilities repeat their mantra that the current system of pole attachment

agreement "negotiation" has worked well to date and should continue to remain in effect.

The fact that the utilities want to immunize current attachment agreements from

regulatory scrutiny is itself the most powerful testimony of past utility successes in imposing

adhesion contracts. Those contracts make cable and other competitive providers preemptible and

vulnerable, the very ill Congress seeks to remedy through the access provision of Section

224(f)(1). Utility claims of negotiation simply are not credible.

Moreover, this Commission. has repeatedly rejected utility arguments that the

agency defer to the supposedly "negotiated" terms of existing pole attachment agreements:

the invocation of Commission jurisdiction is
predicated, according to legislative history, on the
existence of a contractual agreement between the
pole owner or controller and the CATV operator.
Without authority to alter unreasonable or unjust
contractual rates, terms. nf conditions, the
Commission would be powerless to act in
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accordance with its mandate.

Fit:'it Report & Order in CC Docket No. 78-144.68 F C C.2d 1585 (1978). The Commission has

held that all pole agreements must be subject to administrative relief Wytheville TeleCable Dev.

Co. v. Appalachian Power Co. PA-79-007. 48 R.R.2d 684 (1980). In Wytheville TeleCable. the

Commission rejected outright the arguments advanced by Appalachian Power Company, holding:

If the Commission were to accept Appalachian's position. virtually
all complaints as a practical matter would be exempted from
Commission action since under Appalachian's proposal alI but those
in which the cable operator has speciticallv reserved the right to
complain would be nonreviewabJe.

Id. See also Gulf'itream Cablevision of Pinella\ Co. Inc v. Florida Power Corp., PA-84-0016,

Mimeo No. 35810 ~ 4 (May 17.1985); Capital Cities Cable, Inc. v. Southwestern Pub. Servo Co.,

PA-85-0005. Mimeo 6957. ~~ 2-3 (Sept. 13. 1985) [he D.C. Circuit has affirmed the

Commission's jurisdiction to grant relief on all pole attachment contracts. Monongahela Electric

Power Co. v. FCC. 655 F.2d 1254 (D.C. Or. jqSl) The Commission must again reject

utilities' arguments that the Pole Act amendments do not apply to existing contracts.

Only by adopting clear rules for open access will the Commission provide any

framework for negotiation. And only by providing expedited procedures to address breakdowns

can open access be assured.

IV. THE COMMISSION SHOULD ADOPT EXPEDITED COMPLAINT PROCEDURES

Time is of the essence in competitive telecommunications. An entity that can

delay a competitor's service rollout, by whatever means. will secure a substantial advantage in
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the marketplace that has nothing to do with that provider's ability to provide high quality

telecommunications service. The utilities' monopol)' control over essential poles, conduits and

rights-of-way provides the utilities with a potent means for squelching competition by delaying

entry. These objectives can be accomplished by any of a number of methods from failing to

process pole and conduit permit applications. to fabrication of "safety" issues, to claims that

applied-for capacity is needed for the utility's future service requirements. The Nine Rules that

the Joint Cable Commenters propose are specifically designed to check utility abuses in the

future. But even assuming their complete adoption. they will do little to promote actual

competition if swift and sure enforcement procedures are not established from day one.

Accordingly. the Joint Cable Commenters encourage the Commission to adopt the

following procedures:

1.

2.

3.

44715.1

All final decisions on access questions are to be finally
resolved within 45 days of the filing of an access complaint
or petition.

If the petitioner makes a primGfacie showing in accordance
with the Commission's standards for granting stays and
preliminary equitable relief, the Commission shall grant the
petitioner preliminary authority to attach within 15 days of
such showing.

The utility pole owner seeking to oppose any access
petition must respond to any petitioner request for
preliminary attachment authority within 5 days of the filing
of a petition. If the petitioner does not make a request for
preliminary attachment authority. the pole owner must
respond within 15 days, and must make all evidentiary
showings at that time supporting its claims of reasonable
denial ..
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4. The petitioner will be required to file any reply within 1()
days after the filing of the utihty opposition.

5. In all cases, the utility must prove that its denial of an
access application was not unreasonable and was valid
under the Commission's access guidelines,

Adoption of these procedures will discourage unreasonable denials of access and

in those cases where Commission intervention becomes necessary. swift sure regulatory relief will

prevent utility efforts to injure their competitors

V. SECflON 251(b)(4) REQUIRES THE APPliCABILITY OF RULES AND
STANDARDS TO CERTIFIED AND NON-CERTIFIED STATES

Many utilities argue that the new standards regarding access to poles and conduits

should apply only to states that have not certified to independent jurisdiction over pole

attachments. 32 These utilities urge the Commission to ignore the clear dictates of Section

251(b)(4) and the overwhelming preemptive purpose of the Act. The Joint Cable Commenters

have shown in their initial comments that. the availability of access to unbundled network

elements can best be assured through national guidelines. Congress has radically restructured the

Communications Act of 1934 to preempt state and local barriers to entry and the same kind of

preemption is accomplished by the access provisions of the ]996 Act.

Section 251 (b )(4) provides that any LEC has "[t]he duty to afford access to the

poles, ducts, conduits, and rights-of-way of such carrier to competing providers of

32See, e.g., Comments of Ameritech at 33; Rural Telephone Coalition at II; Bell Atlantic at 12; United States
Telephone Association at 9; NYNEX at 11-12,
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telecommunications services on rates, terms, and conditions that are consistent with section 224."

The only exceptions are limited ones for rural carriers

Section 271 includes as part of the "competitive checklist" that RBOCs provide

"(iii) [n]ondiscriminatory access to the poles. ducts. conduits. and rights-of-way owned or

controlled by the Bell operating company at just and reasonable rates in accordance with the

requirements of section 224."

There is no limitation within these Sections to exempt utilities serving "certified"

states from these requirements and none should he inferred. This interpretation would defeat the

purpose of the Act to promote access to all local monopoly facilities if states were permitted to

carve out and protect access to the very bottleneck·- as integral to the creation of local

competitive markets as any switching or other LEe network elements -- which spawned pole

attachment regulation in the first place. The Commission should rule that the competitive access

rules it adopts in this Docket apply equally to "certified" states (which regulate pole attachments

at the state PSC) and non-certified states (which leave pole attachment regulation to the FCC).

Likewise, municipalities and cooperatives which offer telephone exchange service

or exchange access (for the purpose of the origination or termination of telephone toll services)

are subject to the same access requirements, unless they qualify under the rural exchange

provisions of Section 25 J Such an approach would assure the intelligent fulfillment of

congressional intent.

VI. THE MANDATORY ACCESS PROVISION OF SECflON 224(1)(1) IS SIMPLY ONE

44715.1 27



Reply Comments of Joint Cable Commenters

ADDmONAL AREA OF REGULATION OF THE UTILITIES' REGULATED
SERVICE OFFERINGS AND DO&~ NOT CONSTITUTE AN UNCONSTITUTIONAL
TAKING

As with the initial implementation of the 1978 Pole Act, the utilities resistance to

regulation is manifest in some novel interpretations of constitutional law. The utilities argue that

requiring access to the poles is an unconstitutional taking under Loretto.33

In the first place. cable television operators already have contractual relations with

the utilities, and are "invited" within even the most demanding interpretation of Florida Power. 34

More fundamentally, however. utility pole owners are hardly landlords with no

nexus to the regulatory process.35 For example. it is impossible for any LEe to provide service

without physically connecting its facilities to facilities owned by others. With end-user

customers, this physical connection occurs at the rate demarcation point on the customer's

premises. See 47 C.F.R. § 68.3. With long distance cllstomers. this physical connection occurs

33Loretto v. Teleprompter Manhattan CATV Corp. 458 lJ S 419 (1982).

34FCC v. Florida Power Corp.. 480 U.S. 245 (1987). In Florida Power Corp., the Court found that regulation
of a utility pole owner's pole attachment rates to be charged to cable television operators under Section 224 did not
constitute a taking because access to the pole space was not compelled and cable operator facilities were located on
the poles at the utility's "invitation" fd. at 252-53

J51n Loretto, in which the Court resuscitated its long-dormant rule of takings in the event of physical occupation
of private property, the Court was careful to state the extremely narrow basis for its finding.

Our holding today is very narrow. We affirm the traditional rule that a
permanent physical occupation of property is a taking. In such a case, the
property owner entertains a historically rooted expectation of compensation, and
the character of invasion is qualitatively more intrusive that perhaps any other
category of property regulation. We do not, however, question the equally
substantial authority upholding [the government's] broad power to impose
appropriate restrictions upon an owner'" USi' of his property.

Loretto, 458 U.S. at 441 (emphasis in original).
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at the long distance carrier's point of presence. With CAPs. this physical connection takes place

in a manhole outside a central office (virtual collocation) or by means of cross-connections inside

the central office (physical collocation). With co-carriers in existence prior to the 1996 Act (e.g..

independent telephone company-to-BOC). this physical connection typically takes place at a

"mid-span meet" at the border of the two companies' territories.36 The fact that a

telecommunications company which owns poles only will be providing the connections to poles

under regulatory and/or statutory duress has no impact on the applicable constitutional standard.

Part of the obligation of being a regulated telecommunications common carrier is to provide

services deemed to be necessary by regulators whether the regulated common carrier "wants" to

provide them or not. 3
? Indeed. in most jurisdictions. not only can regulators establish minimum

service obligations that regulated carriers must meet. the regulated carrier cannot even withdraw

a service from the market without specific prior approval of the regulators. 38

These obligations - inherently including the obligation to physically interconnect

with customers and other carriers of various stripes do not magically transfer the constitutional

analysis from the standard Hope 39/Permian Bar.;in·IO/Duquesne Light41 line of "confiscation" cases

J6Probably the only type of telecommunications service that does not involve a physical contact in the Loretto
sense is the connection between a CMRS customer and a cell site handling a wireless call.

J7See. e.g., Duquesne Li~ht Co v. Barasch. 488 U.S 299 (1 C)89)

J8See 47 U.S.c. § 214(a); Southwestern Bell v FCC 19 l' 3d 1475 (1994).

39FPC v. Hope Natural Gas Co .. 320 U.S. 591 (1944)

4°Permian Basin Rate Cases. 190 U.S. 747 (1968)

4lDuquesne Light Co v Bara~ch. 488 U.S. 299 (1989)
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to the Loretto42/Nollan43/Luca'i44/Dolan45 line of "takings" cases. To the contrary, it is only by

virtue of the existence of these obligations that LECs are entitled to any constitutional protection

of their investments at alL and it has been settled for more than fifty years, at least since Hope,

that the regulated firm has no constitutionally cognizable problem if, at the end of the day, the

total amount of money received by the firm is enough to make ends meet. Until the incumbent

LECs can make a credible showing that the rates imposed by regulators, in the aggregate and for

all of their regulated services, produce revenues so meager as to be confiscatory in a

constitutional sense, this Commission is free to use any reasonable method to set particular rates

that its expertise and judgment commend to it.

Even public utilities just entering or not yet in the telecommunications business

occupy a unique place in the Nation's business landscape. In exchange for the extraordinary

powers accorded to utilities -- the franchise to provide essential monopoly services, the ability

to receive a guaranteed rate of return, the power of eminent domain -- such entities operate under

the same constraints. Utilities have developed and enjoyed monopoly control of poles and rights

of-way solely because of government intervention. and indeed have accepted the many benefits

of monopoly ownership in exchange for substantially diminished property rights. Congress is

fully empowered not only to prevent the utilities from abusing the responsibilities that their

42458 U.S. 419.

43Nollan v. Cal~fornia Coal'tal Comm'n, 483 U.S. 825 (IQ8 7 )

44Lucas v. South Carolina Coa~tal Council. 505 US 1003 (1992).

4'Dolan v. Tigard, 114 S.Ct. 2309 (1994).
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assumption of the public trust, spawned by government-created market power. but to encourage

the full expansion of the communications marketplace.

Faced with the pressing public need to encourage the most rapid proliferation of

modern telecommunications services, Congress permissibly determined that access to the quasi

public pole and conduit resource was necessary to effect this compelling government interest.

Congress' tailored response to compelling economic and market conditions, combined with the

unique status of monopoly public utilities. the pole and conduit owners in this proceeding, place

Section 224(f)(1) beyond the reach of the takings provisions of the Fifth Amendment. As long

as the rates for pole space and services are not confiscatory. there simply is no taking. See, e.g.,

FPC v. Hope Natural Gall. 320 U.S. 591. 602 (1944)

In any case, even if the access provision of Section 224(f)(1) does constitute a

taking, any argument that the compensation provided by the statute is not compensatory must be

decided in a specific case. and not in this generic rulemaking. See W BEN v. United States, 396

F.2d 601, 618 (2d Cir.). cert denied. 393 {' S 914 (1968); II K.C. Davis & R.J. Pierce,

A dministrative Law Treatise. § 10.5 (1994) (Determining issues effecting specific parties requires

a decision based on adjudicative facts, or facts relating to the circumstances of particular parties.

Facts of general applicability, rather than adjudicative facts. are relied on in the general

rulemaking process).
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Vll. CONCLUSION

The Joint Cable Commenters respectfully request the Commission to adopt the

proposed Nine Rules and other proposals set forth in their Initial Comments and these Reply

Comments.

Respectfully suhmi~ted-.

(/--=-2 .. C~=--
Paul Glist ~
J. D. Thomas
COLE, RAYWID & BRAVERMAN, L.L.P.
1919 Pennsylvania Avenue. N.W.
Suite 200
Washington, D. C 20006
(202) 659-9750

Continental Cablevision, Inc.
Jones Intereable, Inc.
Century Communications Corp.
Charter Communications Group
Prime Cable
IntetMedia Partnen;
TCA Cable TV, Inc.
Greater Media, Inc.
Cable TV Association of Georgia
Cable Television Association of Mmyland,

Delaware & the District of Columbia, Inc.
Montana Cable TV Association
South Carolina Cable Television Association
Texas Cable & Telecommunications

Association
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Charged Up
Electric utilities seeing bright prospects in building broadband networks
By ALAN BREZNICK

B
ill Kirby doesn't exactly see himself
as the cable industry's latest, great
est rival.

Yet Kirby, project director of new busi
ness development for the Southern De
velopment & Investment Group, is over
seeing a venture that could become a se
rious threat to cable.

His division - part of a consortium of
five southeastern U.S. electric utilities 
is building a broadband network in a new
garden apartment complex to offer cable,
interactive TV, telephony, energy-man
agement, high-speed data access, securi
ty and other residential services.

Working with the apartment house de
veloper, The Dominion Companies, and
such telecommunications partners as
Wireless Cable of Atlanta, Southern De
velopment is building a 75O-MHz, two
way cable plant for the 303-unit complex
in suburban Atlanta.

It's pitching a mix of all those services
for about $150 to $250 a month, including
a 31-channel expanded basic-cable tier
with three premium networks - HBO,
Showtime and The Movie Channel- and
the Interactive Channel.

"It's potentially a prototype," Kirby
said. "Right now, what we're trying to do
is test the environment for providing a
package of services."

The Good Cents Premier Home pro
ject - a 14-building complex still under
development in Duluth, Ga. - is one of
the latest and boldest attempts yet by an
electric power company to slip into the
deregulated telecommunications busi
ness. Across the country, aggressive elec
tric utilities are quietly plotting their entry
into cable, telephony and other markets
that have long been closed to them.

In Michigan, for instance, Detroit Edi
son wants to build a two-tiered voice,
video and data system to serve its 1.9 mil
lion customers by the end of the decade.
In the Carolinas, Duke Power and Bell
South Corp. are seeking to develop a per
sonal-communications-services system
that would link 11 million people in 'he
two states.

"It's [Good Cents I not an aberration."
says Dean Ericson, president of Media
Management Services Inc., a Denver
based telecommunications consulti ng
firm that compiled a report on the subjec1
last Yt'ar "It's indicative of the range III

possibilities that electric utilities are con
sidering."

In fact, early in April, the FCC ap
proved the first three applications by pub
lic utilities to enter the telephone, video
and data markets under the two-month
old Telecommunications Act of 1996. All
three utility subsidiaries - CSW Com
munications Inc., Entergy Technology
Co. and Entergy Technology Holding Co.
- were granted exempt telecommunica
tions company (ETC) status that freed
them from the restrictions that block
their parent companies fmIll moving into
voice and video market,;. -

In its FCC filing, CSW said it plans to
build a fiber network (0 supply utility
communications and energy-manage
ment services (0 affiliated utilities and
their customers. The company - a sub
sidiary of Central and South West Corp.
_..- said it also aims 1! "'ller the cable.

telephony, security and home-shopping
businesses through partnerships or equi
ty investments.

Similarly, in their separate filings with
the commission, Entergy Technology and
Entergy Holding said they intend to ex
plore cable, data and personal communi
cations services, as well as long-distance
wireline and wireless phone service.
Both companies are subsidiaries of Enter
gy Corp.

"Entergy and Southern have probably
been the most aggressive," Ericson
notes, adding that some smaller utilities
in rural areas have been charging ahead
at a fast clip, as well.

Although they represent another wire
into the home, electric utilities say they
aren't necessarily seeking to compete
with cable operators. Indeed, several in
sist they're actively looking for cable
partners to get into video and other new
businesses.

Comcast partnership
Case in point: Public Service Electric

& Gas of New Jersey recently signed a
deal with Comcast Corp. to deliver vari
ous energy-management services to
1,000 cable homes in Moorestown, N.].,
over the rest of the year.

It all goes well, the Garden State trial,
relying on Comcast's SO-channel cable
system, will ramp up to 5,000 households
by early next year and more than 100,000
homes in 1995.

Using their broadband networks, Tele
Communications Inc., Cox Com
munications Inc. and TKR Cable also are
conducting small energy-management tri
als with utilities in California, Virginia
and Kentucky.

'There are probably many [other ex
amples]," Ericson says, estimating that
"virtually everyone of the (op five or 10
MSOs" is developing or negotiating a
joint trial with a utility.

Some analysts think that electric cable
hookups will become far more common.

Joseph Kraemer, a VP al the consult
ing firm of A.T. Kearney Inc, says he ex
pects utilities to engage in joint ventures
with cable operators because both camps
need each other more than other COIl

verging industries.
'The logical one [partner for utilities I

is cable." Kraemer says. "('able needs

See Charged on page 38·
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Raising Cable Rates Always a Tricky PH Issue for MSOs
Rates from page 1

costs, and the cost of doing business in
the future, getting out the message to
customers and regulators that a system is
within its bounds is one tough task.

Compounding the problem: Until fair
ly recently, some of the nation's largest
cable operators were notorious for an
nouncing rate hikes on, say, the day after
Thanksgiving, when the press and public
were still sleeping off big meals.

Today, it's a different ballgame as ca
ble operators face heightened competi
tion in their own backyards, as well as
more militant consumer groups. All that
at a time when the cable industry feels it
must improve its ties to its customers so
they'll buy new and different servic('~

down the road.
"In the past, we tended to send out le

gal messages telling people about the
hikes and then we'd go hide, hoping that
no one would notice," says Mike Smith.
Tele-Communications Inc.'s field commll
nications director.

Now, he says, the nation's largest
MSO with 13 million subscribers tells its
GMs "to be aggressive in their communi
cations with their local franchise authori
ties and the press."

That advice will come in handy as GOO
of TCI's 1,100 franchise areas execute
rate hikes averaging 13% June 1.

Marcus Cable, which counts 1.2 mil
lion U.S. subscribers, is crafting a market
ing strategy for an upcoming rate hike
that will average 8%, or about $1 70 ;!

month.
The effort will include, for example, a

cross-channel spot on its systems thai

Charged from page 8

capital and the utilities have it."
But with telecommunications dereg·

ulation a reality, cable may not be thl"
only logical partner for aggressive 1'11'('

tric companies.
Ericson, for example, argues that the

utilities could just as easily team up v.ritb
the Baby Bells or other phone companies
to form what he terms a "formidablt,
competitor."

Then there are other prospective util

briefly explains FCC rate regulations and
programming costs. The spot notes that
Marcus, which is adding two to four
channels of programming on each of its
systems, is planning only one rate in
crease per year to save customers from
what it calls a rate "roller-coaster."

Marcus also is using billstuffers to ex
plain the increases, as well as asking sys
tem executives to set up editorial board
meetings with local media outlets to ex
plain the rate hikes.

Any success an operator may have in
raising rates without angering customers
or city officials begins with the system's
relationship with the press. according to
industry observers.

In the last few weeks, for example,
TCI's Dallas system. which counts 120,000
subscribers. saw its efforts to raise rates
by 5% June 1 splashed across the front
page of The Dallas Morning News.

Likewise, Comcast Corp.'s Detroit sys
tem, which serves some 115,000 customers,
was skewered in a May :-\ Detroit News story
for raising its rates 8";(, since 1994.

Comcast explained the FCC's compli
cated rate formula while pointing out that
the system has added new services. The
newspaper story, however, focused on
how Comcast's rate increases over the
last two years haw outpaced the 6.4% in
crease in the area's consumer price index
over the same stretch.

Gary Mizga, COIncasl's regional se
nior VP in Detroit, says local stories
about Comcast are often written with a
"negative" slant despite efforts to build a
relationship with consumer reporters.

'This has been going on for nine years,
and we've tried \0 ,'ornmllnica1c with our

ity partners such as wireless cable oper
ators and DBS providers.

In the Good Cents Premier Home pro
ject in Duluth, Southern Development is
working with a wireless cable operator that
has wired other multiple-dwelling units for
the builder. 'llie area. about 25 miles north
of Atlanta, is an unwired part of a cable
franchise held by Rifkin & Associates.

"II's all virgin :erritory," Kirby says.
"We would've been a plant extension."

Kirby says hl doesn't really care
whether his parl'wrs. are cable opera-

customers about what we're doing with
billstuffers and local ad spots," he adds.

TCI says it began to prepare its sys
tems for across-the-board rate hikes in
February after executives at the compa
ny's Denver headquarters decided to
shift from annual to quarterly increases.

like Marcus, the MSO says it's closely
working with its GMs and local regulators
to try to soothe the sting. What's more,
TCI's marketing division, rather than its le
gal department, is producing rate-increase
brochures that offer goodies like discounts
on upgrades and PPV coupons.

In Dallas, where TCI hasn't raised
rates in four years, local system and cor
porate executives have met several times
with city officials since March, according
to Pat Bustros-Robinson, the MSO's state
government affairs director.

Among the problems she says the
company faced: The city asked the MSO
not go to the press with the rate hike an
nouncement until it completed talks with
the city council.

'That worked for us and against us,"
Bustros-Robinson says. "On the one
hand, we didn't want to preempt what we
and the city were trying to accomplish.
On the other, if we'd been able to better
communicate with the press, our cus
tomers would've been belier informed
about what's going on."

Late last week, the Ctty and TCI
agreed to a deal in which the system will
abolish its additional outlet charges. That
will actually drop some customers' rates.
TCI also agreed to drop a pending rate
appeal with the FCC.

City officials couldn't bi' reached for
comment. ffiI!l

tors, teIcos or wireless cable providers:
"We really are not wed to a particular
technology or a particular partner. We're
trying to be as flexible as possible."

If the Duluth venture succeeds, Kir
by is looking to build similar systems in
other parts of the Atlanta area. He's also
eyeing other major Southern Develop
ment markets, such as Savannah, Ga.,
and Birmingham, Ala_

''It remains to be seen where," he
says. "We see a competitive future right
around the corner." ffiI!l
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Congress will try again early next year to abolish the remaining monopolies

in cable television and local telephony, Ernest Hollings, chairman of the Senate
Commerce Committee, promised as soon as the bill died late in September. If that
effort succeeds, it could also invite competition from a surprisingly strong
"wild card" in local telecommunications: electric utilities.

Yes, utilities. Scores have already moved into commercial telecommunications.
Electricity-generating companies have more than 105,000 miles of optical-fiber
capacity under lease to telecommunications companies. They spend well over $ 2
billion a year on telecommunications, and the total is growing by 25 percent
annually. Some offer commercial cable TV and even dial-tone telephony. One
company provides access to a local area network. There are enough electric and
gas utilities engaged in telecommunications to support a Utilities
Telecommunications CounciJ to protect their interests in Washington.

Impressive as those achievements may be, they don't mean that utilities have
become major factors in commercial telecommunications. Today they are generally
bit players, ranging in size from also-rans down to wannabes.

However, that status could change dramatically if a new federal law prevented
state regulators from keeping power companies out of telecommunications, or from
discouraging their entry with onerous requirements. One draft of a
telecommunications law would go even further. It would accredit utilities and
other "infrastructure providers" for participation in states' planning for
telecommunications networks

The payoff application

Utilities can bring important strengths to the subscriber loop, the densely
populated "last mile" of service to the customer's home and office. A utility
owns extensive rights of way. Its service is more nearly ubiquitous than any
other's, even telephony's. Many electric companies operate fiber networks whose
capacity is grossly underused.
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Most important, the electric utility could be the only competitor in the loop
that has a 'killer application": an immediate use with promise of a prompt
payoff, to justify investments that, nationally" could total hundreds of
millions of dollars.

The payoff would come mainly in energy savings resulting from such
efficiencies as remote reading of meters, peak-demand controls and time-of-day
pricing. Such techniques, achieved along an information highway, could save
utilities a total of $ 14 billion per year, according to the Electric Power
Research Institute. "We probably could parlay formerly dissociated services to
move efficiency up from the standard electric utility's 65 percent load factor
to 80 percent or 85 percent, so we can sell more kilowatt-hours without having
to build more plants," says William J. (Billv) Ray, superintendent of the
Electric Plant Board in Glasgow, Ky.

Ray's system is still on coaxial cable, but he hopes to move trunks from the
present tree-and-branch to a star configuration on fiber for reliability.

Even in less-affluent rural areas, large savings are possible in powering
irrigation pumps, milking machines and refrigeration systems. Says Steven
Rivkin, a Washington attorney who has championed utilities' roles in
telecommunications: "If you can serve people cheaper, you can find a way to get
some of the money they aren't spending."

"Field of Dreams" strategy

Fiber optics already dominates long-haul trunks and is rapidly capturing
feeder networks, moving closer to subscribers. The grand prize, however, is the
subscriber loop. Suppliers envision a single, all-purpose line to every home and
office. To accommodate the growing quantity and variety of signals, such a
broadband line would almost certainly be optical fiber, because of the medium's
bandwidth and reliability. For at least a decade, proponents of fiber in the
loop have pursued a Field of Dreams goal: "If we build it, they will come." Many
thought that the brightest lure would be in entertainment. They saw that
customers love on-line video, including games and on-demand movies. There's just
one small problem: Customers have been reluctant to pay for those services.

Utilities can get around that problem because they have their own immediate
uses for Fiber networks. They regard entertainment services as by-products that
would use some of their networks' spare capacity. So they could charge customers
much less than could operators of dedicated entertainment services.

Most utilities are expanding their telecommunications rapidly to satisfy
extensive internal needs. "It is critical to our operations to be able to
maintain real-time control over all of our generating units and other essential
facilities," declares Thomas V. Shockley III, executive vice president of
Central and South West Corp, which serves 1.6 million customers in four
Southern states. In addition to usual business requirements such as billing, an
electric utility operates a supervisory control and data acquisition system. The
SCADA controls remote terminal units from the master generating station,
monitoring peak demand, setting off alarms and performing load management such
as voltage reduction.

As telecommunications demand grows, fiber optics becomes increasingly
attractive because of its immunity to electromagnetic interference. When a
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utility makes the leap from copper to fiber, furthermore, it goes from a
capacity squeeze to a capacity surplus of about 95 percent.

capitalizing on surplus capacity
To capitalize on that windfall in capacity. some innovative programs are

emerging:

* Minnesota's electric cooperatives offer round-the-clock medical monitoring
to their members.

* In California, Pacific Gas & Electric Co. has teamed with
Tele-Communications Inc. and Microsoft Corp. to provide energy-management
services via TCI's cable TV system. PG&E plans to test the model before year-end
in Walnut Creek, Calif.

* The municipal power utility in Glasgow, Ky., serves 51 percent of cable TV
viewers in that market. One result was that the commercial competitor lowered
its basic rate by about one-third, says superintendent Ray.

* The 34-mile fiber network in Orangeburg, S.C., serves the city's electric,
gas, water and waste-water facilities. The city also moved its 100 in-house
phones to its private phone system, saving $ 50 per month that it formerly paid
to Southern Bell Telephone for each phone.

* Manassas, Va., serves city utilities with a network similar to
Orangeburg's, but it adds an Ethernet local area network on fiber.

* Washington sees new services bringing a renaissance for public power in
that state. In the Seattle area, both Boeing and Microsoft have expressed
interest in a public network on fiber, te, which they could connect their plants
and offices.

* In Little Rock, Ark., Power & Light offers customers a thermostat with the
power of a personal computer. Connected to the utility's office, the device
controls major appliances in each home or office. An itemized bill details the
cost of running each appliance at different times of day. The customer assigns
priorities for each appliance; for example, a low priority to the water heater,
to take advantage of off-peak rates, but high priority to the refrigerator, to
keep the ice cream from melting. The utility's parent, Entergy of New Orleans,
plans to expand the test this year to 10,000 homes in other parts of Arkansas,
as well as in Louisiana and Mississippi. The savings could allow the utility to
delay for years the enormous cost of a new power plant, officials say.

The best regulator

The bright prospect of a ubiquitous information system providing varied
services on a single, efficient fiber optic line requires several levels of
agreement: Who will install each line? How will access be assured to all who
want to lease capacity on the line, at fair prices?

A model for cooperation already exists. The energy industry operates under a
system called integrated resource planning. Applied to telecommunications, the
system would require cooperation among all potential carriers: phone and cable
TV companies; electric, gas and water utilities; and perhaps railroads.
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A judicious blend of a lot of competition with just a dab of regulation could
demonstrate that competition is the best regulator.
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Cable and telephone companies are not the only builders working along the

data highway. Electric utilities across the country are upgrading their existing
networks to serve up video, voice and data. Several networks are finished; many
more utilities that want to be interactive players are readying their plans.

Electric utilities have the money, lots of it, to invest heavily in
fiber-optic upgrades to their infrastructures. Last year they gained about $ 200
billion in revenues: twice as much as local telephone companies, and more than
14 times as much as the cable television industry. Electric utilities also have
the highest market penetration of any utility in the U.S. Electric lines run to
98.5 percent of all American homes, compared to 97 percent for telephone
networks and 65 percent served by cable.

Many industry insiders believe that broadband data networks running
alongside the power grid will let power companies better balance the demand Eor
electricity in real time, saving the utilities billions of dollars in
power-plant investments. The savings will, in turn, justify the addition of
telecommunications features, which can be seld as a value-added service to
residential and commercial customers

For example, Edison Electric spent $ 23.9 billion on capital improvements to
its power network in 1993. Th~ company projects that its annual expenditures on
new telecommunications features will be $ 4 billion this year, and that the
portion of its capital budget dedicated to communications improvements will
increase 25 percent a year. Since the utilities require only two percent of
fiber bandwidth to manage power usage, these broadband networks will have plenty
of leftover capacity for video, telephone or high- speed data services, which
could spread icing on the utilities' financial cakes.

The players

There are four types of utilities in the U.S.: multi-state conglomerates;
single-state, privately owned companies; government- owned firms; and rural
electric cooperatives. The conglomerates tend to be the largest of the breed,
but all nine of them control just 16 percent of the total market. The
single-state utilities are the most prevalent, controlling 61 percent of the
market. Government- and municipal-owned utilities control 20 percent of the
market. They also have the most freedom to do what they want because their
owners are also generally their regulators The rural electric companies have
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three percent of the market and are too poor to move into any advanced services
today.

Electric utilities have the money, lots of it, to invest heavily in
fiber-optic upgrades to their infrastructures.

Utilities have some degree of freedom in building an infrastructure to help
them monitor and control their electrical networks. The key regulatory obstacles
lie in proving that the emerging technology for communicating power usage
information will save their customers money in the long run. If the current crop
of trials involving broadband networks proves successful, we could see broad
market deployment beginning in two years (see chart, p. 7).

"The big players are holding companies, on the one hand, and municipals, on
the other, and the rest of the investor-owned companies are holding their hands,
seeing where it will go," said Steven Rivkin, a Washington-based electric
industry lawyer. "The registered holding companies are hoping to unshackle
themselves from the watchful eye of the SEC so they can invest in other growth
areas. The municipal utilities, on the other hand, are looking at how they can
bring competition to other information services like cable tv and telephony."

The multi-state conglomerates are the most prepared to break into the
telecommunications market. But because they are regulated by the Securities and
Exchange Commission through the Public Utillties Holding Company Act of 1934,
they are prevented from investing in ventures outside their core business of
electrical production. They may be able to skirt the limits of their regulatory
mandate by introducing limited information services, like offers of free movie
channels in return for consumer participation in trials of services related to
the control and monitoring of their network These early services, if they prove
attractive to consumers, would provide the conglomerates leverage in their
campaign to be freed from regulations that cl:rrently prevent competition with
cable and telephone companies.

In July, the House Subcommittee on Telecommunications and Finance and the
Senate Subcommittee on Energy and Power held a joint oversight hearing to
discuss proposals by Rep. Rick Boucher (D. Va.) and Senator Donald Riegle (D.
- Mich.) that would lift fede~al restrictions on multi-state utilities. This
year Congress has focused its "attention on freeing the cable and telephone
companies from aging regulatory frameworks However, utilities could break out
in the wake of telecommunications reform

There is a history of municipal utilities longing to be in cable TV, and
some have gotten quite bruised.'

" Utilities reform is not really on anyone's radar screen yet," said Burck
Smith, the Telecommunications Program Coordinator at the Center of Policy
Alternatives in Washington. "The hearings were more of an exploratory session,
but the fact that they did hold a hearing was impressive. I would not be
surprised if it picks up steam next year."

Single-state, privately held utilities are regulated by the state public
utility commissions in their home territories. Their ability to move into new
services will depend on their ability to convince local regulators of the
benefits to consumers. The ~elationships between these companies and the pues
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are among the most contentious in the nation. A complex web of political habits
has sprung up around the state pucs, and utilities will have to readjust many of
their business habits in order to earn a break from regulation.

Government-owned or municipal utilities have the most regulatory freedom
since they are part of the government. They also supply power to some rather
large cities, including Los Angeles, Seattle, Sacramento, Omaha, Memphis,
Nashville, Austin and San Antonio. Several have begun offering information
services beyond what is required for monitoring their electrical plant,
including cable television.

"There is a history of municipal utilities longing to be in cable tv, and
some have gotten quite bruised," said Steve Rivkin, a Washington-based lawyer
who works with the electric industry. "They have tried to get into cable tv and
have been litigated by the cable industry on all kinds of real and flimsy
claims. Legal expenses are death for a municipal utility."

However, in Glasgow, Ky., a municipal project has succeeded in the face of
legal adversity. The utility already offers phone, cable tv and data
communications services over a fiber-optic network that controls its power grid.

"We weathered a lot of litigation and won it all. Most every issue litigated
in Glasgow is directly addressed in the Cable Act of 1992," said William Ray,
superintendent of the utility. Glasgow Power's own cable service had a dramatic
effect on the incumbent private cable operator, TeleScripps, which dropped the
price of its basic service package from more than $ 20 per month to only $ 5.95
in the wake of the utility's introduction of video services. At the same time,
TeleScripps upgraded its cable network from 21 channels to 48 to be more
competitive.

Managing the load

Building a broadband network to the home will generate modest savings
immediately, through automatic meter reading, according to a number of power
executives interviewed for this story. This could save $ 6 per year per
household by eliminating the salaries of meter readers. It would also let power
to a particular building, bloqk or quadrant of the city be turned on and off at
the plant, saving the utility $ 90 each time it avoided dispatching a truck to
handle the job.

Really big savings will come from managing electrical demand. Utilities have
to build enough capacity into their power production system to handle peak
demands, like hot summer days when every air conditioner in the region is
churning away. Much of the time, the full capacity of power plants remains idle.
Building new power plants that sit idle during off-peak hours can be very
costly. According to Vern Anderson, vice president of marketing for power
equipment maker First Pacific Networks, a "peaking plant" one designed to turno
n to meet high electrical loads can cost $ 1 billion to build, even though itgo
es unused 90 percent ofthe time.

Electric companies want to be able to control electric demand in real time
through demand-side management. The term has been broadly applied to mundane
energy-saving efforts (like utilities giving away high-efficiency light bulbs),
but what demand-side management is really about is letting utilities control
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energy consumption by shutting down high-voltage appliances, such as washers and
air conditioners, when demand is too high

The Glasgow network, which uses First Pacific Network's equipment,
automatically shuts off heavy appliances when demand strains the utilities
output. Glasgow uses the broadband network to offer customers a free premium
cable channel, like HBO or Showtime, in exchange for putting up with the
program's inconveniences

Glasgow's William Ray said similar control systems have been put in place by
other utilities, but those companies generally give customers a $ 3 to $ 5
credit on their electrical bill in exchange.

He said consumers don't understand the need for the program and that tepid
interest in a $ 3 to $ 5 per month savings weakened those programs. The cable
channels offered by Glasgow have a much higher perceived value to the customer,
so his company's demand-side management program has been more successful.

A more sophisticated type of control is achieved by the real-time pricing of
electricity. One example is a $ 9 million, l8-month trial in Laredo, Texas,
being conducted by Central and South West A broadband network based on First
Pacific Network's PowerView energy management system will be connected to 2,500
homes served by C&SW. Each of the participants will receive a controller made by
Raytheon, which will allow them to set the maximum price paid for electricity.
Available prices will range from 5.6 cents per kilowatt-hour at off-peak hours
to 35 cents per kilowatt-hour during the peak periods in summer months. When the
peak power gets too expensive, the consumer can opt to have heavy appliances
like air conditioners, heaters and pool pumps shut off automatically.

The appealing aspect of this system is the customers' new control over a
system that has remained out of their reach. If customers wanted to have
parties, for example, they could raise the price they are willing to pay for
power in order to run the air conditioning at full-blast while guests are over.
According to First Pacific Networks, their PowerView demand-side management
system costs C&SW about $ 875 per home to install. Field tests done by
Integrated Communications Systems Inc. show this system can reduce peak
electrical demand by an avera~e of 1.5 kilowatts per home, enough to save C&SW
the expense of a 1.5-kilowatt peaking plantW'hict. would cost $ 1,290 per home
to build.

Other network options not as effective

Entergy, a multistate utility based in New Orleans that has experimented with
other techniques for demand-side management, believes only hybrid fiber/coaxial
networks can give it the control over home power usage it needs, because control
relies on a heavy dose of real-time data about individual homes' power
consumption.

"Meter reading does not take much data," said Francis Simoneau, director of
engineering at Entergy. But reading hundreds of meters simultaneously does. "If
I am changing the price of power , I want to change it in 500 homes
simultaneously, not one at a time."


